
918 

40 CFR Ch. I (7–1–08 Edition) § 80.534 

made on the basis of that baseline will 
have to be adjusted retroactively. 

[69 FR 39174, June 29, 2004, as amended at 70 
FR 70510, Nov. 22, 2005; 71 FR 25717, May 1, 
2006] 

§ 80.534 [Reserved] 

§ 80.535 How are NRLM diesel fuel 
credits generated? 

(a) Generation of high sulfur NRLM 
credits from June 1, 2006 through May 31, 
2007. (1) During the period June 1, 2006 
through May 31, 2007, a refiner or im-
porter may generate credits pursuant 
to the provisions of this section if all of 
the following conditions are met: 

(i) The refiner or importer notifies 
EPA of its intention to generate cred-
its and the period during which it will 
generate credits. This notification 
must be received by EPA at least 30 
calendar days prior to the date it be-
gins generating credits under this sec-
tion. 

(ii) Each batch or partial batch of 
NRLM diesel fuel for which credits are 
claimed shall be subject to all of the 
provisions of this subpart for NRLM 
diesel fuel as if it had been produced 
after June 1, 2007 and before June 1, 
2010. 

(iii) The number of high-sulfur NRLM 
credits (HSC) that are generated shall 
be a positive number. 

(2) The refiner or importer shall 
choose one of the following methods for 
calculating credits for each calculation 
period. 

(i) For fuel that is dyed under the 
provisions of § 80.520, HSC equals the 
volume of fuel in gallons produced or 
imported during the period identified 
in paragraph (a)(1) of this section that 
is designated as NRLM diesel fuel and 
that is subject to and complies with 
the provisions of § 80.510(a); or 

(ii) For dyed or undyed fuel that 
complies with the provisions of § 80.598 
for a calculation period of June 1, 2006 
through May 31, 2007, determine HSC as 
follows: 

HSC = V510 + V520 ¥ BMV 

Where: 

V510 = The total volume of NRLM diesel fuel 
produced or imported during the annual 
calculation period that complies with the 
standards of § 80.510(a) or (b). 

V520 = The total volume of motor vehicle die-
sel fuel produced or imported during the 
annual calculation period that complies 
with the standards of § 80.520(a) or (c). 

BMV = As calculated in § 80.533(d)(1). 

(3) High-sulfur NRLM credits shall be 
generated and designated as follows: 

(i) Credits shall be generated sepa-
rately for each refiner or importer. 

(ii) Credits may not be generated by 
both a foreign refiner and by an im-
porter for the same motor vehicle die-
sel fuel. 

(iii) Credits shall not be generated 
under both § 80.531 and this section for 
the same diesel fuel. 

(iv) Any credits generated by a for-
eign refiner shall be generated as pro-
vided in § 80.620(c) and this section. 

(4) No credits may be generated 
under this paragraph (a) after May 31, 
2007. 

(5) Any fuel for which a refiner or im-
porter wishes to generate credits must 
be designated as 500 ppm sulfur NRLM 
diesel fuel when delivered to the next 
entity. The refiner may not designate 
the fuel as 500 ppm sulfur with the in-
tent that it be mixed by the next enti-
ty with a batch of distillate with a 
higher sulfur level to create a fuel with 
a classification other than 500 ppm sul-
fur or the classification of the fuel it is 
mixed with (e.g., it cannot mix fuel des-
ignated as 500 ppm sulfur with fuel 
classified as high sulfur to produce a 
fuel classified as 2000 ppm sulfur to 
meet state or local sulfur limits). 

(6) The refiner or importer must sub-
mit a report to the Administrator no 
later than July 31, 2007. The report 
must demonstrate that all the NRLM 
diesel fuel produced or imported which 
generated credits met the applicable 
requirements of paragraphs (a)(1) 
through (a)(5) of this section. If the Ad-
ministrator finds that such credits did 
not in fact meet the requirements of 
paragraphs (a)(1) through (a)(5) of this 
section, as applicable, or if the Admin-
istrator determines that there is insuf-
ficient information to determine the 
validity of such credits, the Adminis-
trator may deny the credits submitted 
in whole or in part. 

(b) Generation of high-sulfur NRLM 
credits by small refiners from June 1, 2006 
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through May 31, 2010. (1) Notwith-
standing the dates specified in para-
graph (a) of this section, during the pe-
riod from June 1, 2006 through May 31, 
2010, a refiner that is approved by the 
EPA as a small refiner under § 80.551 
may generate credits under paragraph 
(a) of this section during any compli-
ance period as specified under 
§ 80.599(a)(2) for diesel fuel produced or 
imported that is designated as NRLM 
diesel fuel and complies with the provi-
sions of § 80.510(a). 

(2) The small refiner must submit a 
report to the Administrator no later 
than August 31 after the end of each 
calculation period during which credits 
were generated. The report must dem-
onstrate that all the NRLM diesel fuel 
produced or imported which generated 
credits met the applicable require-
ments of paragraphs (a)(1) through 
(a)(5) of this section. If the Adminis-
trator finds that such credits did not in 
fact meet the requirements of para-
graphs (a)(1) through (a)(5) of this sec-
tion, as applicable, or if the Adminis-
trator determines that there is insuffi-
cient information to determine the va-
lidity of such credits, the Adminis-
trator may deny the credits submitted 
in whole or in part. 

(3) In addition, a foreign refiner that 
is approved by the Administrator to 
generate credits under § 80.554 shall 
comply with the requirements of 
§ 80.620. 

(c) Generation of 500 ppm sulfur NRLM 
credits from June 1, 2009 through May 31, 
2010. (1) During the period of June 1, 
2009 through May 31, 2010, a refiner or 
importer may generate credits pursu-
ant to the provisions of this section if 
all of the following conditions are met: 

(i) The refiner or importer notifies 
EPA of its intention to generate cred-
its and the period during which it will 
generate credits. This notification 
must be received by EPA at least 30 
calendar days prior to the date it be-
gins generating credits under this sec-
tion. 

(ii) Each batch or partial batch of 
NRLM diesel fuel for which credits are 
claimed shall be subject to all of the 
provisions of this subpart for NRLM 
diesel fuel as if it had been produced 
after June 1, 2010. 

(iii) The number of 500 ppm sulfur 
NRLM credits in gallons that are gen-
erated, C500, shall be a positive number 
calculated as follows: 

C500 = V15¥BMV 

Where: 
V15 = The total volume in gallons of 15 ppm 

diesel fuel produced or imported during the 
period stated under paragraph (c)(1)(i) of 
this section that is designated as either 
motor vehicle diesel fuel or NRLM diesel 
fuel. 

BMV = As determined in § 80.533(d)(2). 

(2) 500 ppm sulfur NRLM credits shall 
be generated and designated as follows: 

(i) Credits shall be generated sepa-
rately for each refiner or importer. 

(ii) Credits may not be generated by 
both a foreign refiner and by an im-
porter for the same diesel fuel. 

(iii) Credits shall not be generated 
under both § 80.531 and this section for 
the same diesel fuel. 

(iv) Any credits generated by a for-
eign refiner shall be generated as pro-
vided in § 80.620(c) and this section. 

(3) No credits may be generated 
under this paragraph (c) after May 31, 
2010. 

(4) The refiner or importer must sub-
mit a report to the Administrator no 
later than August 31, 2010. The report 
must demonstrate that all the 15 ppm 
sulfur NRLM diesel fuel produced or 
imported which generated credits met 
the applicable requirements of para-
graphs (c)(1) through (c)(3) of this sec-
tion. If the Administrator finds that 
such credits did not in fact meet the 
requirements of paragraphs (c)(1) 
through (c)(3) of this section, as appli-
cable, or if the Administrator deter-
mines that there is insufficient infor-
mation to determine the validity of 
such credits, the Administrator may 
deny the credits submitted in whole or 
in part. 

(d) Generation of 500 ppm sulfur NRLM 
credits by small refiners from June 1, 2009 
through December 31, 2013. (1) Notwith-
standing the dates specified in para-
graph (c) of this section, during the pe-
riod from June 1, 2009 through Decem-
ber 31, 2013, a refiner that is approved 
by the EPA as a small refiner under 
§ 80.551 may generate credits under 
paragraph (c) of this section during any 
compliance period as specified under 
§ 80.599(a)(2) for diesel fuel produced or 
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imported that is designated as NR or 
NRLM diesel fuel and complies with 
the provisions of § 80.510(b) or (c). 

(2) The small refiner must submit a 
report to the Administrator no later 
than August 31 after the end of each 
calculation period during which credits 
were generated. The report must dem-
onstrate that all the 15 ppm sulfur NR 
or NRLM diesel fuel produced or im-
ported for which credits were generated 
met the applicable requirements of 
paragraphs (c)(1) through (c)(3) of this 
section. If the Administrator finds that 
such credits did not in fact meet the 
requirements of paragraphs (c)(1) 
through (c)(3) of this section, as appli-
cable, or if the Administrator deter-
mines that there is insufficient infor-
mation to determine the validity of 
such credits, the Administrator may 
deny the credits submitted in whole or 
in part. 

(3) In addition, a foreign refiner that 
is approved by the Administrator to 
generate credits under § 80.554 shall 
comply with the requirements of 
§ 80.620. 

[69 FR 39175, June 29, 2004, as amended at 71 
FR 25718, May 1, 2006] 

§ 80.536 How are NRLM diesel fuel 
credits used and transferred? 

(a) Credit use stipulations. Credits gen-
erated under § 80.535(a) and (b) may be 
used to meet the NRLM diesel fuel sul-
fur standard of § 80.510(a), and credits 
generated under 80.535(c) and (d) may 
be used to meet the NR and NRLM die-
sel fuel sulfur standard of 80.510(b) and 
(c), respectively, provided that: 

(1) The credits were generated and re-
ported according to the requirements 
of this subpart; and 

(2) The conditions of this section are 
met. 

(b) Using credits generated under 
§ 80.535. Credits generated under § 80.535 
may be used by a refiner or an im-
porter to comply with the diesel fuel 
standards of § 80.510 (a), (b), and (c) by 
applying one credit for every gallon of 
diesel fuel that does not comply with 
the applicable standard. 

(c) Credit banking. Credits generated 
may be banked for use at a later time 
or may be transferred to any other re-
finer or importer nationwide for use as 

provided in paragraph (d) of this sec-
tion. 

(d) Credit transfers. (1) Credits gen-
erated under § 80.535 that are obtained 
from another refiner or importer may 
be used to comply with the diesel fuel 
sulfur standards of § 80.510(a), (b), and 
(c) if all the following conditions are 
met: 

(i) The credits are used in compliance 
with the time period limitations for 
credit use in this subpart; 

(ii) Any credit transfer is completed 
no later than August 31 following the 
compliance period when the credits are 
used to comply with a standard under 
paragraph (a) of this section; 

(iii) No credit is transferred more 
than twice, as follows: 

(A) The first transfer by the refiner 
or importer who generated the credit 
may only be made to a refiner or im-
porter that intends to use the credit; if 
the transferee cannot use the credit, it 
may make a second and final transfer 
only to a refiner or importer who in-
tends to use the credit; and 

(B) In no case may a credit be trans-
ferred more than twice before it is used 
or it expires; 

(iv) The credit transferor applies any 
credits necessary to meet the trans-
feror’s annual compliance require-
ments before transferring credits to 
any other refinery or importer; 

(v) No credits are transferred that 
would result in the transferor having a 
negative credit balance; and 

(vi) Each transferor supplies to the 
transferee records indicating the year 
the credits were generated, the iden-
tity of the refiner (and refinery) or im-
porter that generated the credits, and 
the identity of the transferor, if it is 
not the same party that generated the 
credits. 

(2) In the case of credits that have 
been calculated or created improperly, 
or are otherwise determined to be in-
valid, the following provisions apply: 

(i) Invalid credits cannot be used to 
achieve compliance with the trans-
feree’s volume requirements regardless 
of the transferee’s good faith belief 
that the credits were valid. 

(ii) The refiner or importer that used 
the credits, and any transferor of the 
credits, must adjust its credit records, 
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